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HARMONISATION OF PUBLIC PROCUREMENT
SYSTEM IN UKRAINE WITH EU STANDARDS

TAPMOHI3ALIA CUCTEMU JEPHABHUX
3AKYIIBE/Ib B YKPAIHI
31 CTAHOAPTAMMU €C

PRI CROWN
1 Vi Ha AGENTS
i

Ba)X/2MBi BUNaAKKU 3 NPaKTUKK
Cyay €C
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C- 87/94, Astobycu ana Bannowii

Cnpasa — Komicig npotu benbrii

Kno4yosi NUTaHHA:
* BHeCeHHs 3MiH [0 NPONO3ULLIA KOHKYPCHUX
Topris nicas ix nogadi

* [IpUAHATTA NPONO3ULIIA KOHKYPCHUX TOPriB,
AKI He BiANOBIAAOTb BCTAHOB/IEHUM BMMOTram

C- 87/94, ABTobycu ana BannoHii

«70. Y naparpadi 37 cnpasu «Mict Benmkuii benst» Cya BCTaHOBME,
L0 NPK BM3HAYEHHI 3aMOBHUKOM HOPMaTUMBHUX BUMOT y KOHTPAKTHIM
[ORYMEHTaLi NPpMHLMA PIBHOrO CTaBAEHHA A0 yYyacHMKiB nepenbauas
BiANOBIAHICTb yCiX NPONO3MLIA KOHKYPCHMX TOPriB BCTAHOBEHMM
BMMOram aAna 3abesneyeHHA 06’ EKTMBHOrO X NOPIBHAHHA.»

«71. BignoeigHO, NOYaTKOBI BUMOT MPOAOBKYOTb 3aCTOCOBYBAaTHUCA
A0 YCiX NPONO3MLi KOHKYPCHWX TOPTIB, i TaKi NPONo3nLLii NOBUHHI iM
BignosigaTu. 3 ypaxyBaHHAM LibOro KomnaHia «EMI» He mana npaea
«BHOCUTM 3MIHM» A0 CBOEI NOYaTKOBOI NPOMNO3MLIT KOHKYPCHMX TOPFiB
Y YacTuHi BIANOBIAHOCTI 3a3HayeHMM BuMmoram, a SRWT (PerioHanbHa
TPaHCNopTHa agMiHiCcTpaLia BannoHii), y CBO Yepry, He mana npaea
nepernagatv npono3suuito «kEMI» 3i 3aMiHamMu, AKa He Bignosigana
HOPMaTUBHUM BMMOram A0 creuianbHUX yMOB.»

16
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C- 87/94, Astobycu ana Bannowii

86 Y 3aranbHil NpaKkTULL Ha3BU KPUTEPIIB NPUCYIKEHHA
KOHTPAKTIB (...) MOXKYTb TAYMa4YmUTUCD (...) AOCUTH LLMPOKO
(Hanpuknag, cim TeXHIYHUX KpuTepiie 06’egHYOTLCA Nig,
Ha3BH TEXHIYHI XapaKTEPUCTUKU NPONOHOBAHUX
maTtepianis»), TAKUM YUHOM (...) yCi TEXHIYHI
XapaKTEPUCTUKU NPONOHOBAHUX MaTepianis NOBUHHI
OUIHIOBATUCh NPU NOPIBHAHHI NPONO3ULIA KOHKYPCHMUX
TOpriB.

87 BogHouac SRWT npu BU3HAYEHHI TEXHIYHUX KpUTEPIIB
4iTKO CHOPMYNIOBANA KOKHY Ha3BY. TaKUM YMHOM,
TeXHI4YHI KpuTepii, Aka 6 HasBa He BUKOPUCTOBYBanacs,
6ynu obmexkeHi nuuie TMMU GopmyntoBaHHAMM, AKI
BUKopucTana SRWT npu ix BU3SHAUYEHHI.

Cnpasa SIAC, C-19/00

MperoauuianbHUin 3anNUT NoAaHUK BepxoBHUM
Cyaom lpnauaii

OCHOBHE MUTAHHA:
* TOYHICTb KpUTEpIIB NPUCYAKEHHA

17
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Cnpasa SIAC, C-19/00

* 41 «... NpUHUMN PIBHOTO CTaB/IeHHA BKAKYAE 0608'a30K

3abe3neyeHHA NPO30POCTi, AKMM IAE MOKAMUBICTb
nepesipuTy AO0TPUMAaHHA BKa3aHOro NpUHLIMNY (...)».

42 «30Kpema, e 03Ha4ae, Lo KpUTepil NpUCYAKEHHA
KOHTPAKTY, BUKNAAEHI B KOHTPaKTHIM AOKyMeHTaUiTabo
KOHTPaKTHOMY NOBIAOMAEHHI, NOBMHHI popmyntosamca
TaKUM YMHOM, 106 3abe3neynT ix OAHAKOBE TIYMaYeHHS
ycima nopisHAHO NnoiHdopmoBaHumMM Ta 40O poCoBICHUMM
y4aCHUKaMM TOPriB».

Cnpasa SIAC, C-19/00

43 «Yka3aHui npuHLUMN 3abe3nedyeHHA NPo30POCTi TAKOK
03Ha4ae, Lo 3aMOBHUK NOBUHEH OIHAKOBO T/IYMa4yUTU
KpUTEpPIT NPUCYAXKEHHA Ha BCiX eTanax npoueaypw (...)».

44 (...) «... BUKOpUCTaHHA 3aMOBHMKOM EKCNEPTHOTO
BMCHOBRY 419 OLiHIOBaHHA GaKTUYHUX 0BCTaBUH, AKi
CTaHYTb TOYHO BiAOMMUMM Ti/IbKKM B ManbyTHbOMY, Y LiiIOMY,
MOKE rapaHTyBaTU AOTPUMAHHA TaKoi yMOBM».

45 «(...) (3a ymosu, w0) — Take npodeciiHe CyaKeHHS B yCixX
CYTTEBMX aCNeKTax rPyHTYETbCA Ha 06’ eKTMBHMX daKTopax,
AKI Yy HanexHin npodeciiHii NpaKTULL BBaXKaOTLCA
BiANOBIAHMMM Ta NPUMHATHUMM SR TAKOTO OLLIHIOBAHHAY.

18
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Cnpasa C-373/00, Tpyni

MperoayuinHuin 3anUT NOAAHUK perioHasibHUM
OpraHoOM OCKapMeHHA M. BigHa, AscTpia

KOHTpaKT Ha nocTaBKky QITUHIIB A18 TPYH
NPUCYAMEHUA MYHIUMNANBHUM NIANPUEMCTBOM

OCHOBHi NUTaHHA:
* TaymayeHHA TepMiHy «3arasibHi notpebu»
* HeoBxigHWI CTyniHb AepKaBHOIO HamA4Ly

Cnpasa C-373/00, Tpyni

35. 3riaHO 3 YCTaNEHOK CYA0BOK NPAKTUKOW, HeobXigHICTL
3abe3neyeHHA OAHAKOBOrO 3aCTOCyBaHHA Hopm npasa EC
OOTPMMaHHA NPUHLMNY PiIBHOCTI BUMarae asTOHOMHOro 1a
O[IHAKOBOTO TIyMayeHHA TEPMIHIB, AKI BUKOPUCTOBYHOTHCA B
NONOMeHHI 3akoHogascTsa EC, L0 He MICTUTb NPAMOTo
NOCKMaHHA Ha 3aKOHOABCTBO AeprKaB-4/eHis (...); Take
TAYMa4yeHHA Ma€ BpaxoByBaTW 3MICT Bi4NOBIAHOTO
NMONOMKEHHA Ta METY BiANOBIAHOIO 3aKOHOAABCTEA |...)

40. TakuM YUHOM, TEPMIH «NOTpebum B 3aranbHuUX iHTEpEcax»,
AKUIM HANEXUTL 10 MOHATL 3aKoHoAascTea EC, mae
TAYMaYMTUCA BUXOAAYM 3 KOHTEKCTY BiANOBiAHOI cTaTTi (de 8iH
3acmoco8yeEmMbCA) Ta METU BiANOBIAHOT AUPEKTUBM.

19
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Cnpasa C-373/00, Tpyni

50. Cya y:xe noctaHosuB, Wo notpebu 8 3aranbHux iHTepecax,
AKI He MaoTb Nnpomucnosoro abo komepuiiHOro xapakrepy,

(..) — ue notpebu, AKi 3a4080N1bHAKOTLCA B iHWMIMI cnocib, Kpim
3abezneueHHA 4OCTYNHOCTI TOBapiB i nocayr Ha puHKy. [lepxasa,
AK NPaBWUO0, 3aMMaETbCA 3340B801eHHAM Takux notpeb abo
Hakae 36epertv BupilIanbHMM BNAUB Ha TaKy AiANbHICTD.

52. Mo-neplue, Taka AiANbHICTb NOB'A3aHa 3 AeprKaBHOK
NONITUKOK, OCKINbKM AepiKaBa 3aLlikasneHa y 34iNcHeHHI
PETEAbHOTIO KOHTPONKD 33 BUAAHHAM CBIAOUTE NPO HAPOAKEHHA
Ta CMepTb.

Cnpasa C-373/00, Tpyni

53 MNo-apyre, aeprxaBa mae obrpyHTOBaHI NiacTaBu
36epiraTv cBil BNIMB Ha TaKy AiANbHICTb | BXUBATU
3axoau, 30kpema nepeabaueHi (sidnosioHum
ascmpilicokum 3aKOHOOA6CME0M), 3 OUEBUAHUX
MipKyBaHb ririEHX Ta OXOPOHU 340POB'sA, AKLLO
noxoBaHHA He Byno opraHizoBaHe NPOTATOM
NeBHOMO CTPOKY 3 MOMEHTY BUAAHHA CBIAOLTBA NpO
cmepTb. Came icCHyBaHHA TAKOTO NOJIOMKEHHA €
CBiAYEHHAM TOTO, WO BiANOBIAHA AiA/IbHICTbL
CnpAMOBaHa Ha 3aZ10B0/IeHHA NoTpebu B 3aranbHUX
iHTepecax.

20
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Cnpasa C-373/00, Tpyni

59. (...) BUMOra woao BiACYTHOCTI NPMBATHMUX KOMNAaHIM, 34aTHMX
3340BONBHATM NOTPebu, 3aa1A AKMX ByB CTBOPEHWMI BiANOBIgHMIA
(piHaHcOoBaHWM aep:xasoo) opraH (..), no3baenae ceHcy TEPMIH
«opraH, AiANbHICTb AKOro perynterbea nybaiuHum npasom» (..)

60. (...) HaABHICTb KOHKYPEHLii MaE NeBHe 3HaUeHHA 4714 3'ACYBaHHA
TOro, um noTpeba B 3araNbHUX IHTEpPECcax He MaE NpoMuciosoro abo
KOMepUiMHOro xapakTepy. HaABHICTb 3HaYHOI KOHKRYpeHUii, ocobamso
TOM PaKT, WO BiANOBIAHA KOMNAHIA CTUKAETHCA 3 KOHKYPEHLIE Ha
PUHKY, MOKe BKa3yBaTu Ha BiACYTHICTb NoTpebu B 3aranbHUX
IHTepecax, AKa He MaE NPoOMMCNoBOro abo KOMEpLUIMHOro XapakTepy.

61. (..) HAABHICTb 3HaUHOI KOHKYPEeHLi cama no cobi He A03BONAE
3poBbuUTH BUCHOBOK NPO BIACYTHICTb NOTPe6M B 3aranbHuX iHTEpecax,
AKa He Mae NPOMMUCI0BOro abo KOMepLIMHOro XapaxkTepy.

Cnpasa C-373/00, Tpyni

62. (...)y 3aranbHOMY, HaAaHHA PUTYaNbHUX NOCAYT He 3aKPINAETHCA
B ABCTpIii 38 NeBHMMM IOPUANYHMMM 0coBamm i 3AiMCHEHHA TaKoi
AiANbHOCTI, y NPMHUMNI, He NOB'A3aHE 3 }HOAHUMM TEPUTOPIaIbHUMM
obmexeHHAMM.

63. (OO0Hak) pnA34iMCHEHHA BIANOBIAHOI AiANbHOCTI HeobxigHO
nonepegHbo OTPMMAaTH 403BIN, WO 3aNEKMTb Big HAABHOCTI NoTpebu B
3aranbHUX iHTepecax, (i 0epxaea) ynOBHOBAKEHa BCTAHOB/IOBATH
rPaHWYHI LiiHW Ha puTyanbHi nocayru(..)

64. KpimToro, (myHiyunanimem) 30608 A3aHWI BigLLIKOAYBATH
BMTPAaTW Ha NOXOBaHHA, AKLLO BOHO He ByN0 OpraHisoBaHe TpeTiMm
ocobamu abo AKLIO ANA MOKPUTTA TAKMX BUTPAT HEAOCTaTHbO MaiHa
NOKIMHOrO.

21
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Cnpasa C-373/00, Tpyni

73 (..) (myHiyunaneruli aydumop) 30608'asaHui
NEepEeBIPATU He Ti/IbKK PiuHY 3BITHICTb KOMNAHII, @ TAKOXK i
«AIANbHICTb 3 TOYKU 30pYy 3abe3neyeHHa HanexHoro
Byxrantepcbkoro 0b6aiKy, perynapHocCTi, EKOHOMII,
ebeKTUBHOCTI Ta CBOEYACHOCTI». BKa3aHe NoNoKeHHa
aKUIOHEepHOro A0roBopyY (..) TAKOXK YyNOBHOBAKYE
(aydumopa) nepeBipam cnyx608i npumiweHHsA | 06’ekTn
KOMMaHii Ta 3BiTyBaTV NPO PE3y/IbTaTh TaKMX NEPEeBIipoK
nepef, ynosHOBaKeHUMWU OpraHam i akLioHepamu
KomnaHii (..). HaaBHICTb TAaKMX NOBHOBAKEHb AAE 3MOTY
(aydumopy) akTUBHO KOHTPONKOBATU yNpaBAiHHSA
BiANOBIAHOK KOMNAHIEO.

CnpaBa C-18/01, KopxoHeH

MperoayuinHmMin 3anuUT NogaHnii Pagor 3 NUTaHb
KOHRypeHUuil PiHnauaii

KOHTPaKT Ha HaflaHHA NOCAYT NPOEKTyBaHHA Ta
OyaiBHUUTBA NPUCYAKEHUIA KOMMAHIEKD, AKA
nepebysBae B MyHIiLMNANbHIA BNACHOCTI

OCHOBHI NUTaHHA:

* Yu moxke ByniBHUUTBO OQiCHUX NPUMILLEHD
A1 NPUBATHUX KOMMaHiA ByTu «B 3ara/ibHUX
iHTepecax»?

22
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CnpaBa C-18/01, KopxoHeH

44, (..) beanepeyHo, OTPMMAaBLLM NPaBO Ha HafaHHA Nocayr
nNpoekTyBaHHA Ta OyAiBHMUTBEA B pamKax NpoeKTy GyaiBHULTE]
oicHMX NpUMiLLeHb, (KOMNaHIA) 4i€ He TiNbKM B iHTepecax cyb’exTie
rocnoaaproBaHHA, 6eanocepenHbo 3aiHTEPECOBaHMXY BiANOBIAHOMY
NPOEKTI, a ¥ B iHTepecax (MyHiuunanivery).

45 [iANbHICTb, 30KPEMa, T3, L0 3AIMCHIOETHCA (KOMNAHIERD), MOXKe
BBaXaTWUCA 3340BONEHHAM NOTped y 3aranbHMX iIHTEpecax, OCKI/IbKK
BOHa, IMOBIPHO, CTUMYFOBaTUME TOPFIBJIHO, @ TAKOM COUia/IbHO-
©KOHOMIYHWIM PO3BMTOK BiANOBIAHOI MiCLLeBOT aAMIHICTPaTUBHO-
TEePUTOPiaNbHOI OAMHML, OCKINbKM PO3TallyBaHHA KOMNaHIA Ha
TepuUTopii MyHILMNAANITETY YacTo NOB A3aHe 3i CNPUATIMBUMHU
Hacnigkamny cpepax cTeopeHHA pobounx micup, 36inbLueHHA po3mipy
NOAATKOBMX HaAXOAXEHD | PO3LWIMPEHHA NONUTY Ta Npono3unLyiiToeapis
i nocayr.

CnpaBa C-18/01, KopxoHeH

51. AKWO opraH 34IMCHIOE CBOIO AiANbHICTb Y 3BUYaAUHUX
PUHKOBMX YMOBaX, M€ Ha METi OTpUMaHHA NpubyTKy Ta
Hece 36UTKU, NoB'A3aHi 3i 3A4iMCHEHHAM BIANOBIAHOI
AiANbHOCTI, MANOWMOBIPHO, WO noTpebu, aki BiH mae
Hamip 3a40BONILHATU, HE MatOTb Npomucaosoro abo
KOMepLUINHOro xapakTtepy. Y Takomy pasi HenoTpibHo
3aCTOCOBYBaTU NONOKEHHA AupekTUB CniBTOBapUCTBa
LLOA0 KOOPAUHALIT NpoUeayp NPUCYAKEHHA AEpKaBHUX
KOHTPAKTIB, OCKINIbKW OpraH, AKUIA 34IMCHIOE AIANbHICTb 3
METO OTPUMaHHSA NpUBYTKY Ta CAMOCTIMHO Hece
PU3UMKM, NOB’'A3aHI 3 TAKOO AIANbHICTIO, 3a3BM4ail He Bepe
y4yacTb y npoueaypi NpUCYAKEHHA KOHTPAKTY Ha YMOBaX,
AKI HE € EKOHOMIYHO OBrpPyHTOBAHUMM.
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MperoayuiabHUA 3aNUT NOAAHUNA
deanepanbHUM BiAOMCTBOM ABCTPIl 3 MUTaHb
AEePKaBHUX 3aKyniBesb

OCHOBHI NUTAHHA:

* ObmeKeHHA NMUTOMOI Baru Kputepiis
HEEeKOHOMIYHOIO XapakTtepy

* BignosigHICTb | NepesipKka Kputepiis
NPUCYAMKEHHA

CnpaBsa EVN, C-448/01

¢ 41 «KpimTOro, ouesnaHo, 30kpema 3 n. 18 Npeambynu 1a 3icraten
13 Aupertuen 2001/77, wo came 3 Wi NPUUMHM (3HUKEHHA
BMKMAIB NapHUKOBMX rasie) JMpeKT1Ba MaE Ha MeTI,
BMKOPWCTOBYHOUM PUHKOBI BaXeni, CNprATH 30iNbLUEHHIO YaCTKK
BiAHOB/OBaHUX AXKepeny BMpoBHUUTBI enekTpoeHepriiHa
BHYTPILLHBOMY PUHRY €/1eKTpoeHeprii(...)».

¢ 42 «TakMM YMHOM, 3BaXaKOUM HA BAM/IMBICTE METH, AKA NIEXUTH B
OCHOBI KpUTEPItO, Lo ByB NpeagMeToM OCHOBHOTO CYA0BOr0
npouecy, Moro NMTOMa Bara, Lo CTaHOBUTb 45 %, He € NepeLUKoaoo
ANA 3aranbHOro OUiHIOBaHHA KPUTEpIiB, AKI 3aCTOCOBYBaNMCA ANA
BM3HaYyeHHA HanbiNbLL EKOHOMIYHO BMFiAHOI NPONO3MLLi».

24



S

Cnpasa EVN, C-448/01

* 50 «0O6’ekTMBHA Ta NPO30pa OLiHKA Pi3HUX NPONO3ULLiK

3aNEXMUTb Bif 34aTHOCTI 3aMOBHMKa NPOBECTM ePEKTUBHY
nepesipry BiANOBIAHOCTI NPONO3MULLIM YY4aCHUKIB TOpPriB
KpUTEpiam NPUCYAKEHHA, Kepyrodmuch iHpopmaLlieto Ta
[OKa3amu, HafaHMMM TaKMMM YHaCHUKaMM.

51 « TakMM YMHOM, 3PO3YMINO, LLO KO/IM 3aMOBHUK
BCTAHOBNIOE KPUTEPIM NPUCYAKEHHSA, AKUM CBIAYUTD, WO
BiH HE Ma€ Hamipy Ta He MOKe NepeBipUTH AOCTOBIPHICTb
iHpopmalLii, HaaaHOT y4aCHUKaMM, BiH NOPYLIYE NPUHLMN
PIBHOTO CTaBNEHHA, OCKI/IbKM TAKWI KPUTEPIM He
3abe3neyye npo3opicTb i 06’EKTUBHICTL NpoUeAYPU TOPTiB».

Cnpasa EVN, C-448/01

56 «... wob yci yYacHUKM OTPUMENK PiBHY MOXAMBICTb QOPMYNIOBEHHA
YMOB CBOIX NPONO3Muin».

57 «30Kpema, Ue 03Ha4aE, Wo KpUTepil NPUCYAKEHHA KOHTPaKTy,
BMKNBAEHI B KOHTPaKTHIN A0KYMEHTaUii 360 KOHTPaKTHOMY NOBIAOMANEHHI,
NOBUHHI GOPMYNIOBATUCA TEKMM YMHOM, Wob 3abesneynTy ix ogHaKoee

TAYME4YEHHA yCiMa NopiBHAHC NOIHOOPMOBEHMMM Ta A0BPOCOBICHUMM

y4acHukamu Toprie (n. 41 piweHHa y cnpasi SIAC Construction)».

58 «... ToW ®3KT, L0 B 3anPOWeHHi 40 y4acTi B TOPrax 3aMOBHMK He
333Ha4YMB Nepiog, 38 AKMI Y4aCHUKM NOBUHHI ByM BKa3aTny CBOIX
nponosuyiax obcar enekTpoeHeprii 3 BigHOBAKBAHUX LKEPen, AKUIN BOHM
MOMKYTb NOCTaYaTH, MOHE ByTH NOPYLIEHHAM NPUHLWNIB PIBHOMO
CTaBAeHHA Ta 3abe3neyeHHs NPO30POCTi, AKLLO BUABUTBLCA, L0 BHACAIA0K
BiACYTHOCTI T2Kol iHdopmauii ydacHukam Byno cknagHo abo HaBiTe
HEMOMAMBO BU3HAYMTW TOYHMIA 3MICT BKB3@HOIo KPUTEPIIO i, BIANCBIAHO,
BOHW HE MOMUW TAVM3YUTH MOrO CAHSKOBUM YMHOM® .
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* 68 «KpuTepit npucygKeHHA, AKUMN CTOCYETbCA obcary
enekTpoeHeprii, Bupo6aeHoI 3 BiAHOBAKOBAHUX JyKepen
noHaz, odiKyBaHWM piuHUIA 06CAT CNOKUBAHHA,
3a3Ha4YeHUM y 3anNpoLLEeHHI 40 y4acTi B TOprax, He
BBaA)XAETbCA NOB'A33aHUM i3 NPeAMETOM KOHTPAKTY».

* 69 «... (Takuit KpuTepi) NPU3BOAUTL A0 HAAAHHA
nepeBaru ysacHuKam, Aki, 3asaaxu 6inbwmnm
NoTy:XHOCTAM BUpOoBHULUTBa abo nocTayaHHA, MOXKYTb
noctayaTtu Binblii 06caru enekTpoeHeprii, HiXK iHWiI
YHACHUKU».
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